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(iii) Whether the witness: 
(A) Has invoked the privilege against 

self-incrimination; or 
(B) Is likely to invoke the privilege; 
(iv) If paragraph (e)(9)(iii)(B) of this 

section is applicable, then why it is an-
ticipated that the prospective witness 
will invoke the privilege. 

(10) An estimate as to whether the 
witness is likely to testify in the event 
immunity is granted. 

(f) Post-testimony procedure. After a 
witness immunized in accordance with 
paragraphs (c) and (d) of this section 
has testified, the following information 
should be provided to the United States 
Department of Justice, Criminal Divi-
sion, Immunity Unit, Washington, DC 
20530, via the Judge Advocate General 
(Code 20). 

(1) Name, citation, or other identi-
fying information, of the proceeding in 
which the order was requested. 

(2) Date of the examination of the 
witness. 

(3) Name and residence address of the 
witness. 

(4) Whether the witness invoked the 
privilege. 

(5) Whether the immunity order was 
used. 

(6) Whether the witness testified pur-
suant to the order. 

(7) If the witness refused to comply 
with the order, whether contempt pro-
ceedings were instituted, or are con-
templated, and the result of the con-
tempt proceeding, if concluded. A ver-
batim transcript of the witness’ testi-
mony, authenticated by the military 
judge, should be provided to the Judge 
Advocate General at the conclusion of 
the trial. No testimony or other infor-
mation given by a civilian witness pur-
suant to such an order to testify (or 
any information directly or indirectly 
derived from such testimony or other 
information) may be used against him 
in any criminal case, except a prosecu-
tion for perjury, giving a false state-
ment, or otherwise failing to comply 
with the order. 

(g) Review. Under some cir-
cumstances, the officer granting im-
munity to a witness may be disquali-
fied from taking reviewing action on 
the record of the trial before which the 
witness granted immunity testified. A 
successor in command not partici-

pating in the grant of immunity would 
not be so disqualified under those cir-
cumstances. 

(h) Form of grant. In any case in 
which a military witness is granted 
transactional immunity, the general 
court-martial convening authority 
should execute a written grant, sub-
stantially in the form set forth in ap-
pendix section A-1-i(1) of the Manual of 
the Judge Advocate General. In any 
case in which a military witness is 
granted testimonial immunity, the 
general court-martial convening au-
thority should execute a written grant 
substantially in the form set forth in 
appendix section A-1-i(2) of the Manual 
of the Judge Advocate General. 

[56 FR 57803, Nov. 14, 1991] 

§§ 719.113–719.114 [Reserved] 

§ 719.115 Release of information per-
taining to accused persons; spec-
tators at judicial sessions. 

(a) Release of information—(1) General. 
There are valid reasons for making in-
formation available to the public con-
cerning the administration of military 
justice. The task of striking a fair bal-
ance among the protection of individ-
uals accused of offenses, improper or 
unwarranted publicity pertaining to 
their cases, public understanding of the 
problems of controlling misconduct in 
the military service, and the workings 
of military justice requires the exer-
cise of sound judgment by those re-
sponsible for administering military 
justice and by representatives of the 
press and other news media. At the 
heart of all guidelines pertaining to the 
furnishing of information concerning 
an accused or the allegations against 
him is the mandate that no statements 
or other information shall be furnished 
to news media for the purpose of influ-
encing the outcome of an accused’s 
trial, or which could reasonably be ex-
pected to have such an effect. 

(2) Applicability of regulations. These 
regulations apply to all persons who 
may obtain information as the result 
of duties performed in connection with 
the processing of accused persons, the 
investigation of suspected offenses, the 
imposition of nonjudicial punishment, 
or the trial of persons by court-mar-
tial. These regulations are applicable 
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from the time of apprehension, the 
preferral of charges, or the commence-
ment of an investigation directed to 
make recommendations concerning 
disciplinary action, until the imposi-
tion of nonjudicial punishment, com-
pletion of trial (court-martial sessions) 
or disposition of the case without trial. 
These regulations also prescribe guide-
lines for the release or dissemination 
of information to public news agencies, 
to other public news media, or to other 
persons or agencies for unofficial pur-
poses. 

(3) Release of information. (i) As a gen-
eral matter, release of information per-
taining to accused persons should not 
be initiated by persons in the naval 
service. Information of this nature 
should be released only upon specific 
request therefor, and, subject to the 
following guidelines, should not exceed 
the scope of the inquiry concerned. 

(ii) Except in unusual circumstances, 
information which is subject to release 
under the regulation should be released 
by the cognizant public affairs officer; 
requests for information received from 
representatives of news media should 
be referred to the public affairs office 
for action. When an individual is sus-
pected or accused of an offense, care 
should be taken to indicate that the in-
dividual is alleged to have committed 
or is suspected or accused of having 
committed an offense, as distinguished 
from stating or implying that the ac-
cused has committed the offense or of-
fenses. 

(4) Information subject to release. On 
inquiry, the following information con-
cerning a person accused or suspected 
of an offense or offenses may generally 
be released except as provided in para-
graph (6) of this section: 

(i) The accused’s name, grade, age, 
unit, regularly assigned duties, duty 
station, and sex. 

(ii) The substance of the offenses of 
which the individual is accused or sus-
pected. 

(iii) The identity of the victim of any 
alleged or suspected offense, except the 
victim of a sexual offense. 

(iv) The identity of the apprehending 
and investigative agency, and the iden-
tity of accused’s counsel, if any. 

(v) The factual circumstances imme-
diately surrounding the apprehension 

of the accused, including the time and 
place of apprehension, resistance, pur-
suit, and use of weapons. 

(vi) The type and place of custody, if 
any. 

(vii) Information which has become a 
part of the record of proceedings of the 
court-martial in open session. 

(viii) The scheduling of any stage in 
the judicial process. 

(ix) The denial by the accused of any 
offense or offenses of which he may be 
accused or suspected (when release of 
such information is approved by the 
counsel of the accused). 

(5) Prohibited information. The fol-
lowing information concerning a per-
son accused or suspected of an offense 
or offenses generally may not be re-
leased, except as provided in paragraph 
(a)(6) of this section. 

(i) Subjective opinions, observations, 
or comments concerning the accused’s 
character, demeanor at any time (ex-
cept as authorized in paragraph (4)(v) 
of this section), or guilt of the offense 
or offenses involved. 

(ii) The prior criminal record (includ-
ing other apprehensions, charges or 
trials) or the character or reputation of 
the accused. 

(iii) The existence or contents of any 
confession, admission, statement, or 
alibi given by the accused, or the re-
fusal or failure of the accused to make 
any statement. 

(iv) The performance of any examina-
tion or test, such as polygraph exami-
nations, chemical tests, ballistics 
tests, etc., or the refusal or the failure 
of the accused to submit to an exam-
ination or test. 

(v) The identity, testimony, or credi-
bility of possible witnesses, except as 
authorized in paragraph (4)(iii), of this 
section. 

(vi) The possibility of a plea of guilty 
to any offense charged or to a lesser of-
fense and any negotiation or any offer 
to negotiate respecting a plea of guilty. 

(vii) References to confidential 
sources or investigative techniques or 
procedures. 

(viii) Any other matter when there is 
a reasonable likelihood that the dis-
semination of such matter will affect 
the deliberations of an investigative 
body or the findings or sentence of a 
court-martial or otherwise prejudice 
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the due administration of military jus-
tice either before, during, or after trial. 

(6) Exceptional cases. The provisions 
of this section are not intended to re-
strict the release of information de-
signed to enlist public assistance in ap-
prehending an accused or suspect who 
is a fugitive from justice or to warn the 
public of any danger that a fugitive ac-
cused or suspect may present. Further, 
since the purpose of this section is to 
prescribe generally applicable guide-
lines, there may be exceptional cir-
cumstances which warrant the release 
of information prohibited under para-
graph (a)(5) of this section or the non-
release of information permitted under 
paragraph (a)(4) of this section. Atten-
tion should be given to the Secretary 
of the Navy instructions implementing 
the Freedom of Information Act 
(5720.42 series) and the Privacy Act 
(5211.5C series). Consultation with the 
command judge advocate, if one is as-
signed, or with the cognizant Naval 
Legal Service Office concerning inter-
pretation and application of these in-
structions is encouraged. 

(b) Spectators. (1) The sessions of 
courts-martial shall be open to the 
public, which includes members of both 
the military and civilian communities. 
In order to maintain the dignity and 
decorum of the proceedings or for other 
good cause, the military judge may 
reasonably limit the number of spec-
tators in, and the means of access to, 
the courtroom, exclude specific persons 
from the courtroom, and close a ses-
sion. Video and audio recording and 
taking of photographs, except for the 
purpose of preparing the record of trial, 
in the courtroom during the pro-
ceedings and radio or television broad-
casting of proceedings from the court-
room shall not be permitted. The mili-
tary judge may, as a matter of discre-
tion, permit contemporaneous closed- 
circuit video or audio transmission to 
permit viewing or hearing by an ac-
cused removed from the courtroom or 
by spectators when courtroom facili-
ties are inadequate to accommodate a 
reasonable number of spectators. 

(2) At pretrial investigations. Con-
sistent with Rules for Courts-Martial 
405(h)(3), Manual for Courts-Martial, 
the Convening Authority or inves-
tigating officer may direct that all or 

part of an Article 32 investigation 
under 10 U.S.C. 832 be held in closed 
session and that all persons not con-
nected with the hearing be excluded 
therefrom. The decision to exclude 
spectators may be based on the need to 
protect classified information, to pre-
vent disclosure of matters that will be 
inadmissible in evidence at a subse-
quent trial by Courts-Martial and are 
of such a nature as to interfere with a 
fair trial by an impartial tribunal, or 
consistent with appellate case law, for 
a reason deemed appropriate by the 
commander ordering the investigation 
or the investigating officer. The rea-
sons for closing an Article 32 investiga-
tion, and any objections thereto, shall 
be memorialized and included as an at-
tachment to the report of investiga-
tion. Ordinarily, the proceedings of a 
pretrial investigation should be open to 
spectators. In cases dealing with classi-
fied information, the investigating offi-
cer will ensure that any part of a pre-
trial investigation (e.g., rights advise-
ment) that does not involve classified 
information will remain open to spec-
tators. 

[38 FR 5997, Mar. 6, 1973, as amended at 47 FR 
49644, Nov. 2, 1982; 50 FR 23800, June 6, 1985; 
69 FR 20540, Apr. 16, 2004] 

Subpart D [Reserved] 

Subpart E—Miscellaneous Matters 

§ 719.138 Fees of civilian witnesses. 
(a) Method of Payment. The fees and 

mileage of a civilian witness shall be 
paid by the disbursing officer of the 
command of a convening authority or 
appointing authority or by the dis-
bursing officer at or near the place 
where the tribunal sits or where a dep-
osition is taken when such disbursing 
officer is presented a properly com-
pleted public voucher for such fees and 
mileage, signed by the witness and cer-
tified by one of the following: 

(1) Trial counsel or assistant trial 
counsel of the court-martial; 

(2) Summary court officer; 
(3) Counsel for the court in a court of 

inquiry; 
(4) Recorder or junior member of a 

board to redress injuries to property, 
or 
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